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Honorable Kathleen Sebelius, Secretary
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS—9972-P
P.O. Box 8012
Baltimore, MD 21244-1850

Re: CMS-9972-P; Comments to Notice of Proposed Rulemaking on Patient
Protection and Affordable Care Act Health Insurance Market Rules and
Rate Review

Dear Secretary Sebelius:

On behalf of the State of California and many of the entities responsible for
implementing the Patient Protection and Affordable Care Act (Affordable Care Act) in
the state -- the Department of Insurance, the Department of Managed Health Care, and
the Health Benefit Exchange (‘the departments”) -- California submits the enclosed
comments on the proposed rules for Health Insurance Market Rules and Rate Review.
California appreciates the opportunity to comments on these important regulations.

California appreciates the significant effort involved in establishing the standards relating to
fair health insurance premiums, guaranteed availability and renewability, single risk pools,
and catastrophic plans, as well clarifying applicability to student health plans and the role
of CMS enforcement with regard to the requirements of the Public Health
Service Act. California also acknowledges the additions and revisions to the rate increase
disclosure and review process. However, it is critical that, to the extent possible, the final
market rules minimize the rate and market disruption that may occur with implementation
of the Affordable Care Act’s market reforms. In these comments, which are presented in
chart format, the departments offer suggestions to further this goal.
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In particular, California has significant concerns regarding the potential market disruption
that would result from the proposed rule limiting a states geographic rating areas to
seven unless a state receives CMS approval for another approach. Due to the size and
health care market diversity of our state, California would like to consider designating a
larger number of geographic rating areas in order to minimize rate shock. While the
proposed rule provides an approval process for a larger number, California strongly
recommends the proposed rule be changed to allow states to determine their own
geographic rating areas without having to first seek approval from CMS.

While we support the policy of establishing age rating bands with a maximum 3:1 ratio, we
have concerns about the potential rate impact that this may have on younger individuals
who are purchasing coverage in the individual market. If it is determined that the Secretary
has the authority to consider state specific implementation options, we would welcome an
opportunity to discuss transitional approaches.

The enclosed comments reflect the consensus of all the signatories to this letter. Should
you have questions concerning our comments, please direct them to all three agencies.
Thank you for taking these comments into consideration as you finalize the rules and as
California approaches the full debut of the Affordable Care Act, which the departments
have all worked diligently to successfully implement.

Sincerely,

Dave Jones, Insurance Commissioner

Brent Barnhart, Director, California Department of Managed Health Care

/

Peter V. Lee. Executive Director, California Health Benefit Exchange

#Th5286v2
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on
one

of
the

follow
ing

geographic
divisions:

counties,
three-digit

zip
co

d
es,

or
m

etropolitan
statistical

areas/nonm
etropolitan

statistical
areas.
(4)

N
otw

ithstanding
paragraph

(b)(3)
of

this
section,

a
state

m
ay

propose
to

C
M

S
for

approval
other

existing
geographic

divisions
on

w
hich

to
b

ase
ratinQ

areas
or

a
num

ber
of

ratina

com
m

ents
from

states
that

already
have

stan
d
ard

rating
areas

regarding
w

hat
ch

an
g
es,

if
any,

w
ould

be
n

ecessary
to

m
eet

one
or

m
ore

of
the

proposed
stan

d
ard

s
and

the
proposed

lim
it

of
having

no
m

ore
than

sev
en

rating
areas.

W
e

also
req

u
est

com
m

ents
on

w
hether

the
final

rule
should

establish
m

inim
um

geographic
size

and
m

inim
um

population
requirem

ents
for

rating
areas

and
w

hether
state

rating
areas

currently
in

existence
should

be
d

eem
ed

in
com

pliance
w

ith
this

provision.

criteria
seem

restrictive
and

unsuitable,
especially

for
states

w
ith

large,
diverse

m
arkets

that
have

not
been

subject
to

uniform
rating

areas
in

the
past,

and
are

likely
to

result
in

significant
m

arket
disruption.

In
general,

a
state

should
have

the
flexibility

to
define

rating
areas

in
order

to
m

inim
ize

m
arket

disruption
in

2014.

C
alifornia

legislation,
A

B
1083

(C
hap.

852,
S

tats.
2012),

estab
lish

ed
19

geographic
rating

areas
for

the
sm

all
group

m
arket.

In
addition

to
m

inim
izing

m
arket

disruption,
a

g
reater

num
ber

of
geographic

rating
areas

than
the

7
in

the
proposed

rule
also

provide
for

g
reater

tran
sp

aren
cy

in
provider

netw
ork

costs,
w

hich
m

ay
give

health
plans

g
reater

ability
to

negotiate
affordable

provider
arran

g
em

en
ts.

C
alifornia

w
ill

req
u
est

approval
for

a
g

reater
num

ber
of

rating
areas

ifthe
proposed

regulation
is

not
ch

an
g

ed
to

perm
it

states
to

establish
their

ow
n

rating
areas

w
ithout

seeking
approval

from
C

M
S.
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areas

g
reater

than
sev

en
.

7
70593

S
ee

§147.102
(b)

above.
W

e
req

u
est

com
m

ents
on

appropriate
S

ince
C

alifornia
intends

to
req

u
est

7061
1

*
sch

ed
u
les

and
procedural

approval
for

a
larger

num
ber

of
7061

2*
considerations

related
to

rating
area

rating
areas

to
m

inim
ize

rate
designations

for
plan

y
ears

after
disruption,

C
alifornia

req
u
ests

the
2014.

final
rule

include
tim

ely
and

clear
guidance

for
states

to
subm

it
such

req
u

ests.
6.

R
ating

for
A

q
8

70593
§
1
4
7
.1

0
2

F
air

h
ealth

in
su

ran
ce

A
ccordingly,

w
e

propose
to

allow
C

alifornia
is

concerned
that

the
70595

p
rem

iu
m

s.
rates

to
vary

w
ithin

a
ratio

of
3:1

for
proposed

rules
do

not
afford

states
7061

1
*

(a)
In

general.
W

ith
resp

ect
to

the
adults

(defined
for

p
u

rp
o

ses
of

this
and

issu
ers

sufficient
flexibility

in
prem

ium
rate

ch
arg

ed
by

a
health

requirem
ent

as
individuals

ag
e

21
rating

m
ethodologies

to
help

m
itigate

insurance
issu

er
for

health
insurance

and
older),

and
that

rates
m

ust
be

the
expected

rate
shock

as
m

arkets
co

v
erag

e
offered

in
the

individual
or

actuarially
justified

b
ased

on
a

transition
to

the
A

C
A

’s
rating

rules.
sm

all
group

m
arket--

stan
d
ard

population
for

individuals
C

alifornia
su

g
g
ests

allow
ing

states
(1)

T
he

rate
m

ay
vary

w
ith

resp
ect

to
under

ag
e

21,
consistent

w
ith

the
the

flexibility
to

ad
d

ress
th

ese
the

particular
plan

or
co

v
erag

e
proposed

uniform
ag

e
curve

transition
issu

es
in

a
m

anner
that

involved
only

by
determ

ining
the

d
iscu

ssed
later

in
this

section.
W

e
helps

to
m

itigate
the

potential
follow

ing:
req

u
est

com
m

ent
on

this
approach.

im
pacts.

(iii)
A

ge,
except

that
the

rate
m

ust
not

vary
by

m
ore

than
3:1

for
like

individuals
of

different
ag

e
w

ho
are

ag
e

21
and

older
and

that
the

variation
in

rate
m

ust
be

actuarially
justified

for
individuals

under
ag

e
21,

co
n

sisten
t

w
ith

the
uniform

ag
e

rating
curve

under
paragraph

(e)
of

this
section.

F
or

p
u

rp
o

ses
of

identifying
the

appropriate
ag

e
adjustm

ent
under

this
p

arag
rap

h
and

the
ag

e
band

in
paragraph

(d)
of

this
section
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applicable
to

a
specific

enrollee,
the

enrollee’s
ag

e
as

of
the

d
ate

of
policy

issu
an

ce
or

renew
al

shall
be

used.
N

othing
in

this
paragraph

prevents
a

state
from

requiring
the

u
se

of
a

ratio
narrow

er
than

3:1
in

connection
w

ith
establishing

rates
for

individuals
w

ho
are

ag
e

21
and

older.
A

state
that

u
ses

a
narrow

er
ratio

shall
subm

it
to

C
M

S
inform

ation
on

its
ratio

in
acco

rd
an

ce
w

ith
the

d
ate

and
form

at
specified

by
C

M
S.

9
70593

§1
47.1

0
2
(a)(iii)

W
e

req
u
est

com
m

ents
on

w
hether

C
alifornia

believes
enrollees’

and
7061

1
*

.
.

.F
or

p
u

rp
o

ses
of

identifying
the

other
m

easu
rem

en
t

points
(for

insureds’
rates

should
not

ch
an

g
e

appropriate
ag

e
adjustm

ent
under

this
exam

ple,
birthdays)

m
ight

be
m

ore
m

id-policy/plan
year.

paragraph
and

the
ag

e
band

in
appropriate.

paragraph
(d)

of
this

section
applicable

to
a

specific
enrollee,

the
enrollee’s

ag
e

as
of

the
d
ate

of
policy

issu
an

ce
or

renew
al

shall
be

u
sed

....
10

70593
§

1
4
7
.1

0
2
(d

)
U

niform
ag

e
bands.

S
econd,

w
ith

resp
ect

to
adults

ag
es

C
alifornia

ag
rees

that
one-year

ag
e

7061
2*

T
he

follow
ing

uniform
ag

e
b

an
d

s
21

to
63,

w
e

propose
one-year

ag
e

b
an

d
s

are
preferable

to
five-year

apply
for

rating
p

u
rp

o
ses

under
b

an
d

s
so

that
co

n
su

m
ers

w
ould

b
an

d
s

as
a

strategy
to

m
inim

ize
rate

p
arag

rap
h

(a)(1)(iii)
of

this
section:

experience
steady,

relatively
sm

all
shock.

.
.
.

prem
ium

in
creases

each
year

due
to

2)
A

dult
ag

e
bands.

O
ne-year

ag
e

age.
A

lthough
five-year

b
an

d
s

are
C

alifornia
is

concerned
that

the
b

an
d

s
starting

at
ag

e
21

and
ending

currently
com

m
on

in
the

sm
all

group
proposed

rules
do

not
afford

states
at

ag
e

63.
m

arket,
w

e
are

also
proposing

to
and

issu
ers

sufficient
flexibility

in
apply

the
sam

e
ag

e-b
an

d
structure

to
rating

m
ethodologies

to
help

m
itigate

the
sm

all
group

m
arket

to
align

w
ith

the
expected

rate
shock

as
m

arkets
our

proposal
that

the
per-m

em
ber

transition
to

the
A

C
A

’s
rating

rules.
rating

buildup
approach

be
used

in
C

alifornia
su

g
g

ests
allow

ing
states

both
the

individual
and

the
sm

all
the

flexibility
to

ad
d
ress

th
ese
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§1
47.1

02
F

air
h
ealth

in
su

ran
ce

p
rem

iu
m

s.
(a)

In
general.

W
ith

resp
ect

to
the

prem
ium

rate
ch

arg
ed

by
a

health
insurance

issu
er

for
health

insurance
co

v
erag

e
offered

in
the

individual
or

sm
all

group
m

arket--
(1)

T
he

rate
m

ay
vary

w
ith

resp
ect

to
the

particular
plan

or
co

v
erag

e
involved

only
by

determ
ining

the
follow

ing:

(iv)
T

obacco
use,

except
that

such
rate

shall
not

vary
by

m
ore

than
1.5:1

for
like

individuals
w

ho
vary

in
tobacco

u
sag

e.
(S

ee
§

147.110,
related

to
prohibiting

discrim
ination

b
ased

on
health

statu
s

and
program

s
of

health
prom

otion
or

d
isease

prevention.)
N

othing
in

this
paragraph

prevents
a

state
from

requiring
the

u
se

of
a

ratio
narrow

er
than

1.5:1
in

connection
w

ith
establishing

rates
for

individuals
w

ho
vary

in
tobacco

u
sag

e.
A

state
that

u
ses

a
narrow

er
ratio

shall
subm

it
to

C
M

S
inform

ation
on

its
ratio

in
acco

rd
an

ce
w

ith
the

d
ate

and
form

at
specified

by
C

M
S.

If
a

state
an

ticip
ates

ad
o

p
tin

g
n
arro

w
er

ratio
s

fo
r

to
b
acco

u
se,

w
e

p
ro

p
o

se
th

at
th

e
state

su
b

m
it

relev
an

t
in

fo
rm

atio
n

on
th

eir
ratio

s
to

C
M

S
no

later
th

an
30

d
ay

s
after

th
e

p
u

b
licatio

n
of

th
e

final
rule.

C
alifornia

law
,

A
B

1083
(C

hap.
852,

S
tats.

2012),
d
o
es

not
perm

it
rating

variation
by

tobacco
u

se
for

the
sm

all
group

m
arket.

A
llow

ing
rating

variation
for

tobacco
u
se

w
ill

m
ake

co
v

erag
e

less
affordable..

A
ccordingly,

C
alifornia’s

“ratio”
for

tobacco
u
se

in
the

sm
all

group
m

arket
is

1:1.
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group

m
arkets.

W
e

req
u
est

com
m

ent
transition

issu
es

in
a

m
anner

that
on

this
approach.

helps
to

m
itigate

the
potential

im
pacts.

7.
R

ating
for

T
obacco

U
se

12
70596

S
ee

§1
47.1

02
(a)(iv)

above.
W

e
are

proposing
that

states
or

C
alifornia

supports
the

proposed
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70611*
issu

ers
have

the
flexibility

to
rule’s

flexible
approach.

C
alifornia

determ
ine

the
appropriate

tobacco
h
as

already
en

acted
sm

all
group

rating
factor

w
ithin

a
range

of
1:1

to
prem

ium
rating

provisions
w

hich
do

1:1.5,
consistent

w
ith

the
w

ellness
not

perm
it

tobacco
u

se
rating.

requirem
ents

d
iscu

ssed
below

.
W

e
seek

com
m

ents
on

this
approach.

B
.

G
u

aran
teed

A
vailability

of
C

overage
(P

roposed
147.1.Q

4j

13
70597

§
147.104(a)

G
uaranteed

availability
A

ccordingly,
beginning

in
2014,

even
C

alifornia
seek

s
clarification

70612*
of

coverage
in

the
individualand

non-grandfathered
“closed

blocks”
of

regarding
the

p
ro

p
o
sed

regulation’s

group
m

arket.
S

ubject
to

p
arag

rap
h

s
b
u
sin

ess
w

ould
be

available
to

new
assertion

that
g
u

aran
teed

issu
e

(b)
through

(d)
of

this
section,

a
enrollees,

subject
to

the
lim

ited
acro

ss
the

m
arket

prohibits
health

health
insurance

issu
er

that
offers

exceptions
d
iscu

ssed
below

.
W

e
insurance

issu
ers

from
closing

health
insurance

co
v
erag

e
in

the
w

elcom
e

com
m

ents
on

this
proposal.

blocks
of

b
u
sin

ess.
individual

or
group

m
arket

in
a

state
m

ust
offer

to
any

individual
or

group
m

arket
in

the
state

all
products

that
are

approved
for

sale
in

the
applicable

m
arket,

and
m

ust
accep

t
any

individual
or

em
ployer

that
applies

for
any

of
th

o
se

products.
14

70597
§

1
4
7
.1

0
4
(b

)
(1)

O
pen

enrollm
ent

W
e

solicit
com

m
ents

on
w

hether
this

C
alifornia

supports
consistency

70612*
periods

—
(ii)

Individual
m

arket.
proposal

sufficiently
ad

d
resses

the
betw

een
the

open
enrollm

ent
periods

A
health

insurance
issuer

in
the

open
enrollm

ent
n
eed

s
of

individual
in

the
individual

m
arket

outside

individual
m

arket
m

ust
perm

it
an

m
arket

cu
sto

m
ers

w
hose

co
v
erag

e
C

alifornia’s
E

xchange
w

ith
the

open

individual
to

p
u

rch
ase

health
renew

s
on

d
ates

other
than

Jan
u

ary
1

enrollm
ent

periods
inside

C
alifornia’s

insurance
co

v
erag

e
during

the
open

and
w

hether
aligning

open
enrollm

ent
E

xchange.
enrollm

ent
periods

described
in

§
periods

w
ith

policy
y
ears

(b
ased

on
a

155.410(b)
and

(e)
of

this
subchapter,

calen
d

ar
year)

in
the

individual
w

ith
such

co
v

erag
e

becom
ing

m
arket

is
m

ore
desirable.

effective
co

n
sisten

t
w

ith
the

d
ates

described
in

§
155.41

0(c)
and

(f)
of

this
su

b
ch

ap
ter.

15
70598

§
1

4
7

.1
0

4
(b

)
(2)

—
S

pecial
enrollm

ent
T

he
proposed

rule
directs

that
the

C
alifornia

supports
requiring

the

9
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2
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0
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S
70613*

p
erio

d
s.

A
health

insurance
issuer

in
election

period
w

ould
be

30
calendar

election
period

outside
the

E
xchange

the
group

m
arket

and
individual

days,
w

hich
is

generally
consistent

to
be

consistent
w

ith
the

federal
60-

m
arket

shall
establish

special
w

ith
the

H
IPA

A
standard.

H
ow

ever,
day

rule
standard

[45
C

FR
§

enrollm
ent

periods
for

qualifying
w

e
req

u
est

com
m

ent
as

to
w

hether
155.420(c)]

inside
the

E
xchange.

events
as

defined
under

section
603

an
o
th

er
standard,

such
as

60
of

the
E

m
ployee

R
etirem

ent
Incom

e
calen

d
ar

days,
generally

consistent
S

ecurity
A

ct
of

1974,
as

am
en

d
ed

.
w

ith
the

E
xchange

stan
d
ard

,
is

m
ore

E
nrollees

shall
be

provided
30

days
appropriate.

after
the

d
ate

of
the

qualifying
event

to
elect

coverage,
w

ith
such

co
v
erag

e
becom

ing
effective

consistent
w

ith
the

d
ates

described
in

§
155.420(b)

of
this

subchapter.
T

h
ese

special
enrollm

ent
periods

are
in

addition
to

any
other

special
enrollm

ent
periods

that
are

required
under

state
law

.
16

70598
S

ee
§

147.104(b)
(2)

above.
W

e
also

request
com

m
ents

on
C

alifornia
supports

requiring
health

7061
3*

w
hether

health
insurance

issuers
in

insurance
issuers

to
provide

the
individual

m
arket

should
provide

enrollees
in

the
individual

m
arket

to
enrollees

in
their

products
a

notice
w

ith
notice

of
their

special
enrollm

ent
of

special
enrollm

ent
rights

sim
ilar

to
rights.

w
hat

is
currently

provided
to

enrollees
in

group
health

plans
(146.117(c)).

In
this

regard,
C

alifornia
recently

enacted
legislation,

A
B

792
(C

hap.
851,

S
tats.

2012)
that

requires
health

plans
and

health
insurers,

beginning
January

1,
2014,

to
provide

a
notice

to
individuals

w
ho

cease
to

be
enrolled

in
individual

or
group

coverage
that

they
m

ay
be

eligible
for

reduced-cost
coverage

through
C

alifornia’s
E

xchange
or

no-cost
coverage

through
M

edi-C
al

10
12/26/2012

11:15A
M



H
E

A
L

T
H

IN
SU

R
A

N
C

E
M

A
R

K
E

T
R

U
L

E
S;

R
A

T
E

R
E

V
IE

W

4
5

C
F

R
PA

R
T

S
1

4
4

,
1

4
7

,
1

5
0

,
1

5
4

,
A

N
D

1
5
6

P
H

S
A

ct
sectk

n
2702

d
o
es

not
include

an
explicit

g
u

aran
teed

availability
exception

allow
ing

issu
ers

to
lim

it the
offering

of
certain

products
to

m
em

bers
of

bona
fide

asso
ciatio

n
s.

W
hile

the
g

u
aran

teed
availability

exception
for

bona
fide

association
co

v
erag

e
is

not
allow

ed
under

the
statute,

w
e

are
interested

in
w

hether
and

how
a

transition
or

exception
p
ro

cess
for

bona
fide

association
co

v
erag

e
could

be
structured

to
m

inim
ize

disruption
w

hile
m

aintaining
co

n
su

m
er

protections.
W

e
seek

com
m

ent
on

this
issue.

(C
alifornia’s

M
edicaid

program
).

It
is

critical
that

individuals
w

ho
lose

co
v

erag
e

receive
tim

ely
notice

of
the

availability
of

co
v

erag
e

through
the

E
xchange,

since,
to

the
extent

individuals
fail

to
obtain

co
v

erag
e

through
a

special
enrollm

ent
period;

they
m

ay
be

unable
to

obtain
any

health
co

v
erag

e
until

the
next

annual
enrollm

ent
period.

G
iven

the
opportunity

to
u

se
association

co
v
erag

e
as

a
m

ean
s

of
risk

selection,
C

alifornia
su

g
g
ests

H
H

S
issue

regulations
to

im
pose

so
m

e
lim

itation
on

inappropriate
denials.

S
uch

regulations
could

also
include

the
requirem

ent
for

annual
filings

to
state

regulators
regarding

the
num

ber
of

individuals
w

ho
have

been
denied

association
coverage.

R
ow

P
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G
E

P
R

O
P

O
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P

R
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R
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L
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R
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#
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E
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M
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G
*
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E

Q
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E

M
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N
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C
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M
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E
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T
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18
7061

2*7061
3*

§
1
4
7
.1

0
4
(c)

S
pecial

rules
for

T
he

federal
regulation

states
that

an
netw

ork
plans.

insurer
m

ay
not

offer
co

v
erag

e
in

the
.
.
.

individual
or

group
m

arket,
as

(2)
A

n
issu

er
that

d
en

ies
health

applicable,
for

a
period

of
180

insurance
co

v
erag

e
to

an
individual

or
calen

d
ar

days
after

co
v

erag
e

is
an

em
ployer

in
any

service
area,

in
denied.

C
alifornia

req
u
ests

clarity
as

acco
rd

an
ce

w
ith

paragraph
(c)(1

)(ii)
to

w
hether

the
“as

applicable”
of

this
section,

m
ay

not
offer

language
intends

to
forbid

insurers
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2
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R
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R
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C
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R
T
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1
4
7
,

1
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0
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1
5
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A
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R
o
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P
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G
E

P
R

O
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O
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E
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R
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G
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L
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T
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R
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F
E

D
E

R
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L
P

R
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A
M

B
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E
R

E
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U
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S
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C
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L
IFO

R
N
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O
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M
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N
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T
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P
R
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G
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R
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co
v

erag
e

in
the

individual
or

group
only

from
selling

in
the

sam
e

m
arket

m
arket,

as
applicable,

w
ithin

the
in

w
hich

co
v
erag

e
w

as
denied,

or
if

service
area

to
any

individual
or

this
is

a
broader

prohibition
against

em
ployer,

as
applicable,

for
a

period
selling

in
any

m
arket.

of
180

calen
d

ar
days

after
the

d
ate

the
co

v
erag

e
is

denied.
T

his
C

alifornia
further

su
g
g
ests

that
the

paragraph
(c)(2)

d
o
es

not
lim

it
the

federal
regulation

require
the

state
issuer’s

ability
to

renew
co

v
erag

e
regulator

to
approve

the
insurer’s

already
in

force
or

relieve
the

issu
er

reentry
into

the
m

arket.
of

the
responsibility

to
renew

that
coverage.

19
7061

3*
§

147.104(d)
A

pplication
of

financial
A

s
w

ith
the

netw
ork

capacity
capacity

lim
its,

exception,
C

alifornia
req

u
ests

clarity
.
.
.

as
to

w
hether

the
“as

applicable”
A

n
issu

er
that

d
en

ies
group

health
language

m
ean

s
that

insurers
are

insurance
co

v
erag

e
to

any
em

ployer
only

forbidden
from

selling
in

the
or

individual
in

a
state

under
sam

e
m

arket
in

w
hich

co
v

erag
e

w
as

paragraph
(d)(1)

of
this

section
m

ay
denied,

or
if

this
is

a
broad

not
offer

co
v

erag
e

in
the

group
or

prohibition
against

selling
in

any
individual

m
arket,

as
applicable,

in
m

arket.
the

state
before

the
later

of
either

of
the

follow
ing

d
ates:

C
.

G
u

aran
teed

R
enew

ability
of

C
overacie

(P
roposed

1
4

7
.1

0
6

)
20

7061
3*

1
4

7
.1

0
6

(b
)

E
xceptions.

A
n

issuer
U

nder
proposed

§
147.106,

a
health

70614*
m

ay
nonrenew

or
discontinue

health
insurance

issuer
m

ay
refuse

to
insurance

co
v

erag
e

offered
in

the
renew

or
continue

co
v

erag
e

only
group

or
individual

m
arket

b
ased

only
under

six
en

u
m

erated
on

one
or

m
ore

of
the

follow
ing:

b
ases.

H
ow

ever,
federal

regulations
(1)

N
onpaym

ent
ofprem

ium
s:

T
he

regarding
the

state
E

xchanges
also

plan
sp

o
n

so
r

or
individual,

as
perm

it
Q

H
P

issu
ers

to
term

inate
applicable,

h
as

failed
to

pay
co

v
erag

e
in

additional

12
12/26/2012
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prem
ium

s
or

contributions
in

acco
rd

an
ce

w
ith

the
term

s
of

the
health

insurance
coverage,

including
any

tim
eliness

requirem
ents.

(2)
F

raud.
(3)

V
iolation

of participation
or

contribution
rules.

(4)
T

erm
ination

ofplan.
(5)

E
nrollees’

m
ovem

ent
outside

service
area.

(6)
A

ssociation
m

em
bership

ceases.

circum
stances,

such
as

loss
of

eligibility
for

co
v

erag
e

in
a

Q
H

P
or

decertification
of

the
Q

H
P

.
(45

C
.F

.R
.

155.430.)
T

o
provide

clarity,
proposed

§
147.106

should
specifically

incorporate
the

E
xchange

regulations
pertaining

to
term

ination
and

nonrenew
al

of
co

v
erag

e
under

a
Q

H
P

in
the

E
xchange.

A
dditionally,

C
alifornia

su
g

g
ests

clarifying
the

conditions
of

g
u

aran
teed

renew
ability

in
the

group
m

arket
to

allow
for

nonrenew
al

b
ased

on
the

eligibility
of

enrollees
and

d
ep

en
d

en
ts

(e.g.,
loss

of
em

ployee
statu

s,
divorce),

and,
as

applicable,
in

the
individual

m
arket.

F
ederal

regulations
im

plem
enting

the
A

C
A

’s
prohibition

on
rescission

indicated
that

issu
ers

m
ay

cancel
a

group
enrollee’s

co
v

erag
e

b
ased

on
“eligibility,”

such
as

an
em

ployee
no

longer
m

eeting
the

group’s
w

ork-
hour

requirem
ents.

O
ther

statu
tes

im
plicitly

allow
issu

ers
to

term
inate

or
discontinue

enrollm
ent

after
an

enrollee
ex

h
au

sts
certain

statutory
eligibility

requirem
ents

(e.g.
exhaustion

of
C

O
B

R
A

continuation
co

v
erag

e
or

a
d
ep

en
d
en

t
child

reaching
ag

e
26).
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of
clarity

regarding
eligibility-based

term
inations

of
enrollm

ent
creates

am
biguity.

In
the

ab
sen

ce
of

federal
guidance,

C
alifornia

p
resu

m
es

states
have

the
authority

to
regulate

issuers’
term

inations
of

enrollm
ent

b
ased

on
“eligibility.”

D
.

A
pplicability

of
the

P
roposed

R
ules

under
P

H
S

sectio
n

s
2701,

2702,
and

2703
and

S
ection

1312(c)
of

the
A

ffordable
C

are
A

ct
to

S
tudent

H
ealth

Insurance
C

overage
N

o
C

om
m

ents
21

70600
§

1
5

6
.8

0
(a).

Individualm
arket.

A
U

nder
this

proposed
rule,

student
C

alifornia
supports

a
sep

arate
risk

70616*
health

insurance
issu

er
shall

consider
health

insurance
co

v
erag

e
w

ould
be

pool
for

student
health

insurance.
the

claim
s

experience
of

all
enrollee

included
in

an
issuer’s

individual
Including

stu
d

en
ts

in
a

single
in

all
health

plans
(other

than
m

arket
single

risk
pool,

as
described

individual
risk

pool
w

ould
likely

result
grandfathered

health
plans)

subject
to

below
.

N
onetheless,

given
the

in
a

significant
in

crease
in

prem
ium

s
section

2701
of

the
P

ublic
H

ealth
differences

betw
een

the
stu

d
en

t
for

stu
d

en
ts.

S
ervice

A
ct

and
offered

by
such

health
insurance

m
arket

and
other

issuer
in

the
individual

m
arket

in
a

form
s

of
individual

m
arket

coverage,
state,

including
th

o
se

enrollees
w

ho
w

e
solicit

com
m

ent
on

w
hether

the
do

not
enroll

in
such

plans
through

final
rule

should
allow

issu
ers

to
the

E
xchange,

to
be

m
em

bers
of

a
m

aintain
a

sep
arate

risk
pool

for
single

risk
pool.

stu
d
en

t
health

insurance
coverage.

W
e

also
seek

com
m

ent
on

w
hether

the
final

rule
should

provide
any

m
odifications

w
ith

resp
ect

to
the

generally
applicable

individual
m

arket
rating

rules
in

connection
w

ith
stu

d
en

t
health

insurance
coverage.

E.
S

ingle
R

isk
P

ool
(P

roposed
§156.80)

21
70601

§1
56.80

(d)
Index

rate.
T

he
index

rate,
the

m
arket-w

ide
In

the
event

the
P

C
IP

ex
ten

d
s

7061
6*

(1)
In

general.
E

ach
plan

year
or

adjustm
ent

b
ased

on
total

expected
beyond

2014,
C

alifornia
su

g
g

ests
policy

year,
as

applicable,
a

health
paym

ents
and

ch
arg

es
for

the
risk

that
the

final
rule

include
clarification

insurance
issu

er
shall

establish
an

adjustm
ent

and
reinsurance

w
hether

a
state

H
IP

A
A

-guaranteed
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G
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R
E

Q
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M
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N
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C
O
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M

E
N

T
S

index
rate

for
a

state
m

arket
b

ased
on

program
s,

and
the

variations
for

issue
and/P

C
IP

claim
co

sts
are

the
total

com
bined

claim
s

co
sts

for
individual

plans
w

ould
have

to
be

included
in

the
single

risk
pool

for
the

providing
essential

health
benefits

actuarially
justified.

F
urtherm

ore,
all

individual
m

arket.
w

ithin
the

single
risk

pool
of

that
state

such
actuarially

justified
adjustm

ents
m

arket.
T

he
index

rate
shall

be
w

ould
have

to
be

im
plem

ented
by

adjusted
on

a
m

arket-w
ide

b
asis

issu
ers

in
a

tran
sp

aren
t

fashion,
b
ased

on
the

total
expected

m
arket-

co
n
sisten

t
w

ith
state

and
federal

rate
w

ide
paym

ents
and

ch
arg

es
under

review
p

ro
cesses.

W
e

seek
com

m
ent

the
risk

adjustm
ent

and
reinsurance

on
the

approach
described

above,
program

s
in

that
state....

and
on

the
proposed

plan
specific

(2)
P

erm
itted

plan-level
adjustm

ents
adjustm

ents
to

the
index

rate.
T

his
to

the
index

rate.
F

or
plan

y
ears

or
proposed

rule
w

ould
apply

both
w

hen
policy

y
ears

beginning
on

or
after

rates
are

initially
estab

lish
ed

for
a

Jan
u

ary
1,

2014,
a

health
insurance

plan
and

at
renew

al.
W

e
expect

that
issu

er
m

ay
vary

prem
ium

rates
for

a
p
ercen

tag
e

renew
al

in
creases

particular
plan

from
its

index
rate

generally
w

ould
be

sim
ilar

acro
ss

all
b
ased

only
on

the
follow

ing
actuarially

plans
in

the
sam

e
risk

pool,
but

m
ight

justified
plan-specific

factors
(i)...

differ
som

ew
hat

due
to

the
perm

itted
(ii). ..(iii)...

(iv)...
product

differences
described

above.
W

e
are

considering
allow

ing
additional

flexibility
in

product
pricing

in
2016

after
issu

ers
have

accum
ulated

sufficient
claim

s
data.

W
e

req
u
est

com
m

ents
on

this
approach.

F.
C

M
S

E
nforcem

ent
in

G
roup

and
Individual

Insurance
M

arket
(V

arious
P

rovisions
in

P
arts

144
and

150)

G
.

E
nrollm

ent
in

C
atastrophic

P
lans

(P
roposed

§
1
5
6
.1

5
5

N
o

com
m

ents
req

u
ested

H
.

R
ate

In
crease

D
isclosure

and
R

eview
(P

art
154)

22
70602

§154.215
S

u
b
m

issio
n

of
rate

filing
W

e
req

u
est

com
m

ents
through

the
P

roposed
§154.215

requires
insurers

70615*
ju

stificatio
n
.

corresponding
PR

A
com

m
ent

p
ro

cess
to

file
all

rate
in

creases,
reg

ard
less

(b)
T

he
R

ate
Filing

Justification
m

ust
on

the
proposed

inform
ation

of
size,

w
ith

C
M

S.
H

ow
ever,

states
consist

of
the

follow
ing

P
arts:

(1)
collection

authorized
under

§154.215,
w

ith
effective

rate
review

program
s
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1

2
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6
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0
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2
1
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R
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S

S
tandardized

d
ata

tem
plate

(P
art

I),
as

proposed
to

be
am

en
d

ed
,

and
the

m
ust

retain
flexibility

to
u

se
their

ow
n

as
described

in
paragraph

(d)
of

this
additional

burden,
if

any,
itw

ould
tem

plates
and

form
ats

for
requesting

section
(2)

W
ritten

description
im

pose
on

health
insurance

issu
ers

inform
ation

from
insurers

in
order

to
justifying

the
rate

in
crease

(P
art

II),
as

and
the

states.
m

aintain
effective

rate
review

.
T

he
described

in
paragraph

(e)
of

this
p

ro
p
o

sed
rule

w
ould

require
insurers

section
(3)

R
ating

filing
to

file
rates

using
different

tem
plates

docum
entation

(P
art

Ill),
as

described
and

form
ats

than
currently

provided
in

paragraph
(f)

of
this

section.
by

the
state.

T
his

w
ould

be
(c)

A
health

insurance
issuer

m
ust

u
n
n

ecessary
for

issuers.
F

or
states

com
plete

and
subm

it
P

arts
Iand

Ill
of

d
eem

ed
to

have
an

effective
rate

the
R

ate
filing

justification
described

review
program

,
a

requirem
ent

that
in

p
arag

rap
h

s
(b)(1)

and
(b)(3

of
this

the
rate

filing
be

subm
itted

to
the

section
to

C
M

S
and,

as
long

as
the

state,
but

not
to

C
M

S,
w

ill
provide

applicable
S

tate
accep

ts
such

the
n
ecessary

d
eg

ree
of

regulatory
subm

issions,
to

the
applicable

S
tate

oversight
that

is
required

by
the

for
any

rate
in

crease....
A

C
A

.
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70603
§154.215

S
u
b
m

issio
n

of
rate

filing
W

e
also

w
elcom

e
com

m
ents

on
the

M
onitoring

and
oversight

should
7

0
6

1
5

*
ju

stificatio
n

,
need

for
and

im
pact

of
the

extension
rem

ain
w

ith
states

that
have

an
(a)

If
any

product
is

subject
to

a
rate

of
the

reporting
requirem

ent
below

effective
rate

review
program

.
increase,

a
health

insurance
issuer

the
review

threshold
and

w
hether

D
uplicating

state
oversight

is
m

ust
subm

it
a

R
ate

Filing
Justification

alternative
ap

p
ro

ach
es

to
m

onitoring
b

u
rd

en
so

m
e

for
health

insurance
for

all
products

on
a

form
and

in
a

and
oversight

should
be

considered
issuers.

m
anner

prescribed
by

the
S

ecretary
(e.g.,

auditing).
24

70603
§154.301(a)(4)

C
M

S’s
W

e
also

propose
to

add
new

P
roposed

paragraph
§

70616*
d
eterm

in
atio

n
s

of
effectiv

e
rate

p
arag

rap
h

s
(xii),

(xiv),
(xv),

and
(xvi)

154.301
(a)(4)(xii)

seem
s

to
review

p
ro

g
ram

s.
to

§154.301(a)(4)...
C

om
m

ents
are

inadvertently
replace

an
existing

.
.
.

solicited
on

the
im

pact
on

states
factor

under
existing

paragraph
§

(xii)
O

ther
standardized

ratio
tests

created
by

th
ese

proposed
ch

an
g

es
154.301

(a)(4)(xii)
regarding

an
recom

m
ended

or
required

by
statute,

and
w

hether
there

are
additional

issuer’s
capital

and
surplus,

w
ith

a
regulation,

or
b

est
practices.

factors
that

should
be

considered
in

new
factor

regarding
“other

.
.
.

review
ing

rate
in

creases
starting

in
stan

d
ard

ized
ratio

tests
(xiv)

T
he

im
pacts

of
geographic

2014.
recom

m
ended

or
required

by
statute,

factors
and

variations,
regulation

or
best

practices.”
T

he
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(xv)
T

he
im

pact
of

ch
an

g
es

w
ithin

a
proposed

rule
then

ad
d
s

new
single

risk
pool

to
all

products
or

p
arag

rap
h

s
(xiv)

through
(xvi),

plans
w

ithin
the

single
risk

pool.
skipping

paragraph
(xiii).

T
he

(xvi)
T

he
im

pact
of

F
ederal

pream
ble

states
th

ese
new

factors
reinsurance

and
risk

adjustm
ent

are
additions

to,
rather

than
revisions

paym
ents

and
ch

arg
es

under
of,

the
existing

E
ffective

R
ate

sectio
n

s
1341

and
1343

of
the

R
eview

criteria
for

a
state’s

A
ffordable

C
are

A
ct.

exam
ination

of
rate

review
filings.

T
his

ap
p
ears

to
be

an
inadvertent

num
bering

error,
but

the
proposed

section
as

w
ritten

w
ould

delete
an

existing
com

ponent
and

leave
a

gap
in

the
num

bering.

IV
C

o
IIecto

n
of

In
fo

rm
atio

n
R

eq
u
irem

en
ts

A
.

IC
R

s
R

eq
ard

n
q

S
tate

D
isclosures

[1
47.1

02(a)(1
)(iii).

§1
47.1

02(a)(1’)(iv),
§1

47.1
02(b)(1’),

§1
47.1

02(c)(2),
§147.1

02(c)(3),
§147.102(e),

§156.80
(c)l

25
70603

§147.102(a)(1)(iii):
A

state
that

u
ses

W
e

seek
com

m
ents

on
how

m
any

C
alifornia

anticipates
subm

itting
70611*

a
narrow

er
ratio

(than
3:1)

shall
states

are
likely

to
subm

it
their

ow
n

rating
and

risk
pooling

rules.
70612

subm
it

to
C

M
S

inform
ation

on
its

ratio
rating

and
risk

pooling
rules.

70616
in

acco
rd

an
ce

w
ith

the
d
ate

and
form

at
specified

by
C

M
S.

§147.102(a)(1)(iv):
A

state
that

u
ses

a
narrow

er
ratio

shall
subm

it
to

C
M

S
inform

ation
on

its
ratio

in
acco

rd
an

ce
w

ith
the

d
ate

and
form

at
specified

by
C

M
S.

§
1

4
7

.1
0

2
(b

)(1
):

A
state

that
estab

lish
es

rating
areas

shall
subm

it
to

C
M

S
inform

ation
on

its
rating

areas
in

acco
rd

an
ce

w
ith

the
date

and
form

at
specified

by
C

M
S.

§147.1
02(c)(2):

A
state

that
estab

lish
es

uniform
fam

ily
tiers

and
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2
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6
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0
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1
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corresponding
m

ultipliers
shall

subm
it

to
C

M
S

inform
ation

on
its

uniform
fam

ily
tiers

and
corresponding

m
ultipliers

in
accordance

w
ith

the
date

and
form

at
specified

by
C

M
S.

§147.102(c)(3):
A

state
that

requires
prem

ium
based

on
average

enrollee
am

ounts
shall

subm
it

to
C

M
S

inform
ation

on
its

election
in

accordance
w

ith
the

date
and

form
at

specified
by

C
M

S.
§147.102(e):

E
ach

state
m

ust
establish

a
uniform

age
rating

curve
for

rating
purposes

under
paragraph

(a)(1)(iii)
of

this
section

and
subm

it
to

C
M

S
inform

ation
on

its
uniform

age
rating

curve
in

accordance
w

ith
the

date
and

form
at

specified
by

C
M

S.
If

a
state

does
not

establish
a

uniform
age

rating
curve

by
a

date
specified

by
C

M
S,

a
default

uniform
curve

established
by

C
M

S
shall

apply
in

that
state

w
hich

takes
into

account
the

rating
variation

perm
itted

for
age

under
state

law
.

§156.80
(c):

A
state

m
ay

require
the

individual
and

sm
all

group
insurance

m
arkets

w
ithin

a
state

to
be

m
erged

into
a

single
risk

pool
ifthe

state
determ

ines
appropriate.

A
state

that
requires

such
m

erger
of

risk
pools

shall
subm

it
to

C
M

S
inform

ation
on

its
election

in
accordance

w
ith

the
date
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§
1
4
4
.1

0
2
(c)

C
overage

that
is

provided
to

associations,
but

not
related

to
em

ploym
ent,

and
sold

to
individuals

is
not

considered
group

co
v

erag
e

under
45

C
F

R
parts

144
through

148.
Ifthe

co
v
erag

e
is

offered
to

an
association

m
em

ber
other

than
in

connection
w

ith
a

group
health

plan,
or

is
offered

to
an

association’s
em

ployer-m
em

ber
that

is
m

aintaining
a

group
health

plan
that

h
as

few
er

than
tw

o
participants

w
ho

are
current

em
ployees

on
the

first
day

of
the

plan
year,

the
co

v
erag

e
is

considered
individual

health
insurance

co
v
erag

e
for

p
u

rp
o

ses
of

45
C

F
R

parts
144

through
148.

T
he

co
v
erag

e
is

co
n

sid
ered

co
v

erag
e

in
the

individual
m

arket,
reg

ard
less

of
w

hether
it

is
considered

group
co

v
erag

e
under

state
law

.
If

the
health

insurance
co

v
erag

e
is

offered
in

connection
w

ith
a

group
health

plan
as

defined
at

45
C

F
R

144.103,
it

is
considered

group
health

insurance
co

v
erag

e
for

p
u

rp
o

ses
of

45
C

F
R

parts
144

through
148.

P
ro

p
o
sed

§
144.102(c)

w
ould

provide
for

potentially
inconsistent

treatm
ent

of
a

group
health

plan
w

ith
few

er
than

tw
o

em
ployee

participants
depending

on
w

hether
the

plan
w

as
sold

through
an

association
or

obtained
directly

from
an

issuer.
T

his
seem

s
inconsistent

w
ith

the
statutory

definitions
in

42
U

S
C

§
300gg-91(e)(4)

and
18024(b)(2),

w
hich

define
sm

all
group

as
1-100

em
ployees.

It
is

also
inconsistent

w
ith

§
300gg-

91
(e)(1

)(B
),

w
hich

grants
states

the
option

to
treat

“very
sm

all
groups”

(w
ith

few
er

than
tw

o
em

ployee
participants)

as
sm

all
group

m
arket

coverage.

T
his

discrepancy
also

seem
s

to
controvert

prior
H

H
S

guidance,
C

M
S

bulletins,
and

existing
federal

rate
review

regulations
(45

C
F

R
§

154.102)
w

hich
stated

that
the

m
arket

classification
of

co
v

erag
e

sold
through

an
association

is
determ

ined
at

the
plan

level
by

considering
the

plan’s
characteristics

as
if

itw
ere

not
sold

through
an

H
EA

LTH
IN

SU
R

A
N

C
E

M
A

R
K

E
T

R
U

L
E

S
;

R
A

T
E

R
E

V
IE

W

4
5

C
F
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